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torn," and cases cited ; United States vs. MeDaniel, 7 Peters, 15 ; 
Goit vs. Com. Ins. Co., 7 Johns. 385 ; Boormcm vs. Johnson, 12 
Wend. 572 ; Smith vs. Wilson, 3 Barn. & Adol. 728 ; Cutler vs. 
Powell, 6 T. R. 320. A dictum in Price vs. White, 9 Ala. 563, 
is perhaps obnoxious to this criticism. 

The words testified to by the witness Boyles, as a part of the 
contract of hiring, that the hirer was to " lose the negro's lost 
time," are plain and unambiguous. They have but one legitimate 
meaning, and it was not permissible to give to them a different 
meaning, either by direct or indirect proof, as was proposed in this 
case. If the contract had been silent on the matter of the negro's 
lost time, we do not say that the alleged local custom of Baldwin 
county, was not a legitimate subject of proof, if offered alone. It 
was not so offered, and we need not now decide that question. 

There is no error in the record, and the judgment of the Cir- 
cuit Court is affirmed. 



In Chancer)/, New Jersey, May Term, 1856. 

JOHNSON VS. HTJBBEI.L ET At.. 

1. A person may make an agreement, which will bind him legally, to mate a 
particular disposition of his property by last will. 

2. A court of equity will decree the specific performance of such, an agreement 
upon the principles which govern the court, in the exercise of this branch of its 
jurisdiction. 

3. Although the agreement is by parol, if there is a part performance of such a 
character as, upon the principles recognized by the court, will take a parol 
agreement out of the statute of frauds, then there is nothing peculiar about an 
agreement of this kind to exclude it from the operation of those principles. 

4. If one party to a parol agreement has wholly or partially performed it on his- 
part, so that its non-fulfilment by the other party is a fraud, the court will com- 
pel a performance. 

5. Although a party has a right to the protection of the court, if that protection 
cannot be given him without invading the rights of innocent parties, its aid will 
be refused. 
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John T. Nixon and William L. Dayton, for complainant. 

A. SinnecJc8on, J. T. Randolph and A. Browning, for defendants. 

Williamson, Chancellor. — Hannah Johnson, the mother of the 
complainant, died in the year 1811. At the time of her marriage 
with the complainant's father, Robert Johnson, she was seised, and 
possessed, of a very large and valuable estate in the County of 
Salem. During the coverture, she joined with her husband in the 
sale and conveyance of a part of this estate for the consideration 
of twenty thousand dollars, which consideration was received by 
her husband, and by him expended in the improvement of real 
estate which he held in his own right. At her death, the value of 
the real estate which Hannah Johnson left was about eighty thou- 
sand dollars. She left two children who inherited this estate — the 
complainant — and his sister, Anna G. Hubbell, one of the defendants 
to this suit. By the then existing laws of this State regulating 
descents, the complainant was entitled to two-thirds, and his sister 
to one third of the estate, which they inherited from their mother. 
Robert Johnson, the father, being tenant by the curtesy, was in the 
possession of the real estate of his wife, and received the rents and 
profits up to the time of his death in 1850. Before the complainant 
came of age, his father complained to him of the inequality of 
the disposition made by the law, of his mother's estate, and expressed 
to him his wishes, that when his son should arrive at age, he would 
divide his mother's property equally with his sister ; and his father 
said to his son, if he would make such equal division, he would 
leave his estate equally between his two children, and that if his 
son did not so divide it, then he would feel constrained to make by 
will, an unequal division of his own estate, between his son and 
daughter, and leave the larger portion to his daughter. The daugh- 
ter was present at this time, and expressed her concurrence in the 
views of her father. 

Shortly after the complainant came of age, the father took his 
two children into his private oflice, and there produced and laid 
before them, the title papers and maps of their mother's estate, and 
also of his own real estate, and explained to them the location and 
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value of the respective portions, and urged the complainant to 
divide equally with his sister their mother's estate. The father 
then agreed and promised, in the presence of his daughter, that 
if his son would execute the necessary deeds, for an equal par- 
tition of the mother's estate, that he would leave all his own 
property equally to his two children, share and share alike. He at 
the same time declared, that if his son refused to comply with his 
wishes, that he would leave his estate to his daughter, and that 
would make her share in both estates more than equal to his son's. 
In consideration of the promise and agreement, so made by his 
father, the son agreed that an equal division of his mother's estate 
should be made between himself and sister, and that the father 
should make the division so agreed upon. 

To carry out the agreement, deeds were drawn and prepared, 
under the direction of the father. After the papers were prepared, 
he called his children again into his office, and remarked to the 
officer, who was then present to take the acknowledgments of the 
deeds, that it was unnecessary to enter into a minute explanation, 
of the character of the deeds, as his children knew all about them. 
Mutual releases, between the son and daughter, were then executed 
to complete the division. These papers were executed, and bear 
date the 1st of September 1833. 

On the 12th of October, 1836, Anna G. Hubbell, conveyed to her 
father a part of the land which, hi the division, was released to her 
by the complainant, and known by the name of the " Guinea farm." 
The consideration expressed in the deed was $20,000. 

On the 20th of April, 1850, Robert Johnson made his last will, 
by which he entirely cut off, and excluded his son, from all right 
and participation in his estate therein devised. As to the " Guinea 
farm," he died intestate. All the rest of his property, which was 
a very large and valuable real estate, he disposed of by his will. 
A very large portion of it he devised to his daughter for life, and 
at her death to her three children in fee simple ; or, in case of their 
death, to other devisees named in the will. The residue of his real 
estate mentioned in the will, the testator devised to his two nephews, 
Thomas and Andrew Sinneckson. 
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Robert G. Johnson died in October, 1850, and the devisees are in 
possession under the will. 

These are the facts stated in the bill. The bill is demurred to, 
and these facts must be taken as true. The bill prays that the 
agreement, between the complainant and the said Robert G. John- 
son, may be specifically performed and carried into execution by 
the defendant, and they be decreed to convey to the complainant 
the equal one-half part of the estate of the said Robert G. Johnson ; 
or, if it should be deemed more equitable and just, that the said 
Anna G. Hubbell be decreed to re-convey to the complainant the 
land which she received from the complainant as the consideration 
for the performance of his part of the said agreement. 

There can be no doubt, but that a person may make a valid agree- 
ment, binding himself legally to make a particular disposition of his 
property by last will and testament. The law permits a man to 
dispose of his own property at his pleasure ; and no good reason 
can be assigned, why he may not make a legal agreement to dispose 
of his property to a particular individual, or for a particular purpose, 
as well by will, as by a conveyance to be made at some specified 
future period, or upon the happening of some future event. It may 
be unwise for a man, in this way to embarrass himself as to the final 
disposition of his property, but he is the disposer, by law, of his 
own fortune, and the sole and best judge as to the time and man- 
ner of disposing of it. A court of equity will decree the specific 
performance of such an agreement, upon the recognized principles 
by which it is governed in the exercise of this branch of its jurisdic- 
tion. In the case of Rivers against the Executors of Eivers, 
3 Dessau. Rep. 195, the court, in sustaining the propriety of a court 
of equity's recognizing and enforcing such an agreement, very 
properly remarked that a man might renounce every power, benefit, 
or right, which the laws give him, and he will be bound by his agree- 
ment to do so, provided the agreement be entered into fairly, without 
surprise, imposition, or fraud, and that it be reasonable and moral. 

In Izard vs. Executors of Izard, 1 Dessau. Rep. 116, there is a 
note to the case, in which most of the old authorities bearing upon 
this subject are collected. There are two classes of authorities 
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there collected ; one of which relates to the subject of agreements, 
by two parties, to make mutual wills in favor of each other, on 
certain contingencies ; and the other, in which courts of equity have 
decreed the specific performance of agreements connected with 
testamentary, or other settlements. In addition to the cases cited 
in this note, I would refer to the case of L. Walpole vs. L. Oxford, 
3 Ves. 402 ; and the same case, in 7 D. & E. 138, and Lewis vs. 
Madocks, 6 Ves. 150 ; Fortescue vs. Hannah, 19 Ves. 71, and a 
note to Randall vs. Willis, 5 Ves. 366, in which a report of the 
case of Jones and wife vs. Martin, in 3 Amb. 882, is given at 
length, Podmore vs. Q-unning, 9 Sim. 644, Morehouse vs. Oolvin, 
9 C. L. & E. Rep. 136. 

The case of Jones and wife vs. Martin, was this : By articles 
executed upon the marriage of Mr. and Mrs. Jones, the father of Mrs. 
Jones covenanted to leave her upon his death certain tenements ; 
and that he would at his decease, by his will, give and leave her a 
full and equal share with her brother and sister of all his personal 
estate, to be held and enjoyed immediately after the decease of 
himself and his wife and not before. The father, for the purpose 
of defeating the articles of settlement, conveyed a large part of his 
property, consisting of East India stock, to his son. On appeal, it 
was decreed, that the stock and dividends were subject to the cove- 
nants. 

In the case of Fortescue vs. Hannah, 19 Ves. 66, it was deter- 
mined, that where a father, by indenture, covenants for an equal 
division, at his death, of all the property he should die seised or 
possessed of between his two daughters or their families, though he 
retains the power of free disposition by act in his life, cannot defeat 
the covenant by a disposition in effect testamentary, as by reserving 
to himself an interest for life. Following the principles established 
by these authorities, it was decided in the case of Rivers vs. Rivers' 
Executors, before referred to, that where a woman about to marry a 
man, had agreed in writing to renounce all claims on his estate, on 
his agreeing to make adequate provision for her, and had made 
provision for her, by will, and died, that the court would see the 
agreement executed, by enlarging the provision, if, in the opinion 
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of the court, it was not an adequate provision, in proportion to the 
estate. The authority of all these cases has recently been very 
fully recognized in the House of Lords, in the case of Logan vs. 
Wienholt, 7 Blight R. 53, 54, and the substance of which is given 
as follows, in 2 Story's Eq. § T86. 

" If a person covenants, or agrees, or in any other manner validly 
binds himself to give to A, by his will, as much property as he gives 
to any other child, he may put it out of his power to do so, by 
giving away all his property in his lifetime. Or, if he binds him- 
self to give to A as much as he gives to B, by his will, he may, in 
his lifetime, give to B, what he pleases, so as, by his will, he shall 
give to A as much as he gives to B. But then the gifts which he 
makes in his lifetime to B, must be out and out, for if, to defraud 
or defeat the obligation which he has thus entered into, he gives to 
B any property, real or personal, over which he retains a control, 
or in which he reserves an interest to himself; then, in order to 
protect the agreement or obligation, and to prevent his escaping, 
as it were, from his own contract, courts of equity will treat this 
gift to B in the same manner as if it were purely testamentary, 
and were included in a will ; and the subject matter of the gift will 
be brought back, and made the fund out of which to perform the 
obligation. At all events, it will be made the measure for calcula- 
ting and ordering the performance of, and dealing with the claim 
arising under the agreement or obligation." 

This agreement then, made between the complainant and his 
father, was a legal agreement ; and this court should decree its 
execution, if, in the exercise of its legal discretion, it can do it 
without violating any principle of equity, or doing injustice to any 
third party who has innocently become involved in the transaction. 
Generally the agreement may be enforced without any embarrass- 
ment. If A, enters into an agreement with B, for which he receives 
a good consideration, to give him his property by will, and in viola- 
tion of his agreement, he gives it by his will to C, the court will 
declare a trustee for B. In doing this it does C no wrong. A 
having undertaken to make to C a voluntary gift of that which he 
had no right in law so to dispose of, the court does C no injustice, 
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and violates none of his rights, by declaring him a mere trustee. 
To permit C to hold the property as against B, the court would 
sanction the fraud which A had committed in disposing of the 
property in violation of his agreement. 

Several objections are made to the court's decreeing a specific 
performance in this case, in addition to the general one which I 
have considered. 

It is said that this agreement was in parol, and is therefore con- 
trary to the statute of frauds. But although this agreement was 
a mere parol one, if there was a part performance of it of such a 
character as, upon the principles recognized and acted upon by this 
court, will take a parol agreement out of the statute, then there is 
nothing peculiar about an agreement of this kind to exclude it from 
the operation of those principles. If one party to a parol agree- 
ment has wholly or partially performed it on his part, so that its 
non-fulfilment by the other party is a fraud, the court will compel 
a performance. In this case the son performed his part of the 
agreement. He paid a valuable consideration and parted with his 
property. In fact everything was done and performed by both 
parties that the character of the transaction would admit of. The 
part of the agreement which the son was to perform was to be per- 
formed in praesenti, and that part to be performed by the father, 
was to be performed infuturo. There is no uncertainty about the 
agreement in the slightest respect. It is definite and certain in 
every particular. It is specifically set out by the complainant in 
his bill, and the agreement as alleged, is admitted by the demurrer. 
There is no objection to a decree on the ground of the contract not 
being in writing. 

It was again objected, that the peculiar character of the contract 
is such, as should induce a court of equity to refuse its aid in car- 
rying it into execution — that it was a mere promise made by a 
father to his son, and ought not to be looked upon as a binding 
agreement; and that it is bad policy for the court to recognize an 
agreement made between a father and son, that the father will 
devise to his son the whole, or any considerable part of his pro- 
perty — that such an agreement has a tendency to destroy that 
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mutual relationship which ought to exist between father and son, 
and should not therefore be sanctioned by a court of equity. I do 
not consider the agreement in question objectionable upon any of 
these considerations. It cannot be regarded as a mere promise, 
which the son relied upon as such, and trusting alone to the honor 
and word of his father. Here was the son just of age, the owner 
of a large and very valuable property, which he inherited from his 
mother. There were but two children ; and the father was himself 
possessed of a large estate. He was desirous of a family arrange- 
ment with regard to both estates. He pressed the propriety of it 
upon his son while he was yet in his minority, and under his parent's 
control. He solicited and insisted upon the arrangement, after his 
son arrived of age; and he enforced his wishes and parental 
authority, by declaring to his son, that if he refused to make the 
arrangement he should be disinherited, and cut of from all share in 
his father's estate. He fixed the terms of the agreement himself. 
He requires of his son, as his part of the agreement to be performed, 
that in this family arrangement he shall part with one-sixth of his 
estate. An agreement, or family arrangement like this is favored 
in a court of equity. Marriage settlements, and agreements for 
family arrangements with respect to property, are viewed with favor 
by this court. They ought to be respected, and scrupulously car- 
ried out by the parties to them ; and if they are not, a court of 
equity ought to enforce their execution. Does it not present a case 
for the favorable consideration of a court of equity, where a son 
arriving of age, entitled in his own right to a large estate, obedient 
to parental authority, enters into a family arrangement with his 
father, at the father's request, by which he parts with a valuable 
portion of his inheritance, and that son afterwards without any 
reason is disinherited by his father, comes into a court of equity 
to ask that the family arrangement may be carried into execution ? 
As far as the circumstances of that arrangement are before the 
court, it appears to have been an equitable one and perfectly 
proper, and that gross injustice has been done to the complainant, 
by his father's refusing to comply with his agreement, and to carry 
out fairly the family arrangement, which was made at his solicita- 



JOHNSON vs. HUBBELL. 185 

tion, accompanied with all the persuasion and influence of parental 
authority. The complainant is certainly entitled to some relief; 
and if there is any insurmountable difficulty in decreeing the agree- 
ment to be specifically performed, the court will endeavor to give 
him relief in some other shape. 

There are difficulties in the way of enforcing the performance of 
this agreement specifically, which appear to me to be insurmounta- 
ble. The complainant has a right to the protection of this court, 
and to its aid in establishing and enforcing his rights ; but if that 
protection and aid cannot be afforded him without invading and dis- 
regarding the rights of others, this court may not, in its anxiety and 
desire to relieve one party, inflict a wrong and injury upon another, 
entirely innocent in the transaction. 

The agreement on the part of the father was, that he would leave 
all his property equally between his two children, the complainant 
and his sister. The father has violated his agreement as to both, 
and has disappointed the expectations as well of his daughter as of 
the complainant, his son. But it is manifest that this court cannot 
decree the daughter entitled to one-half of the property. She was 
no such party to the agreement as to entitle her to have it speci- 
fically performed for her benefit. She agreed to nothing on her 
part — there was nothing on her part to be performed. She received 
the consideration which her father exacted for his part of the agree- 
ment. She was benefited and not injured by the agreement as far 
as it was performed. 

Suppose the court should declare that the complainant has an 
attaching equitable trust in the testator's estate, in the hands of the 
devisees under the will, and is entitled to one-half of that estate ? 
Of such a decree, the grand-children or nephews, who are devisees, 
would have no right to complain, because what the testator devised 
to them he had no right so to dispose of. He had agreed to dis- 
pose of it otherwise, and the party to that agreement claims the 
benefit of it. But not so with Mrs. Hubbell. By the agreement 
she was to have one equal part of the estate with her brother. She 
has been disappointed as well as he in her expectations, and she has 
only a life estate in part, instead of a fee simple in one-half the 
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property. How can I carve out of this estate, devised as it is, the 
portion which the complainant claims without doing an injury and 
injustice to Mrs. Hubbell. Mrs. Hubbell is not in any way respon- 
sible for the will of her father. It is not alleged that she controlled 
him, or endeavored to control him, in making his will. She is an 
innocent party, and entitled as much to the protection of the court 
as the complainant. Suppose I was to take out of this estate one-half 
for the complainant? I could not alter the character of the estate, 
which the devisees have under the will, to the other half. Mrs. 
Hubbell then would necessarily have a life estate only in a little 
more than one-half of what is given her by the will ; and yet re- 
taining all the will gives her, it is not equal to the absolute property 
in one-half of the estate, which, if the agreement had been per- 
formed, she would have been entitled to. 

Now, although the agreement upon which the bill is filed is a 
legal one, it does not follow that a Court of Chancery will decree 
its specific performance. It is not a matter of 'right in either party 
that the court should make such a decree ; but it is a matter of dis- 
cretion in the court, which withholds or grants relief according to 
the circumstances of each particular case, when the general rules 
and principles which govern the court will not furnish any exact 
measure of justice between the parties. 2 Story's Eq. Jur. 742. 
Courts of equity will not enforce the specific performance of a con- 
tract at the instance of a vendor, where his title is involved in diffi- 
culties which cannot be removed, although it may be a case where, 
at law, any action may be maintained for damages ; or in a case 
where the character and condition of the property, to which the 
contract is attached, have been so altered, that the terms and re- 
strictions of it are no longer applicable to the existing state of 
things ; or in cases where, from a change of circumstances or other- 
wise, it would be unconscientious to enforce it. The proposition 
may be more generally stated : that courts of equity will not inter- 
fere to decree a specific performance, except in cases where it would 
be strictly equitable to make such a decree. 2 Story's Eq. Jur. 
§749, 750, and notes. 

In this case, the situation of the property to which the contract 
is attached is such, and the rights of third parties are so involved 
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in the subject matter of the controversy, as to render it extremely 
embarrassing and difficult to carry into effect a decree for specific 
performance. I arrive at this conclusion with less reluctance than I 
otherwise should from the consideration that the complainant is not 
remediless in the premises. 

The consideration of the agreement, on the part of the complain- 
ant, was that he should convey to his sister one-sixth part of his 
inheritance which he had received from his mother. Mrs. Hubbell 
was present when the arrangement was made. It was a family ar- 
rangement, made between the father, son and daughter. The daugh- 
ter assented to it, and to carry out the family compact, she accepted 
from her brother a conveyance of the land, which was the perform- 
ance of his part of the contract. She accepted it upon the terms 
of the agreement, which terms, if faithfully carried out would have 
conferred additional benefits upon herself as well as her brother. 
The family arrangement has not been carried out; and it is against 
equity and good conscience that the sister should continue in the 
enjoyment of her brother's land without compensation or satisfac- 
tion. This the court can restore to the complainant. 

There are several objections interposed to this form of relief. It 
is said no fraud is imputed to any of the parties at the time of 
making the agreement, and no fraud is alleged to have been com- 
mitted by Mrs. Hubbell since ; that Mrs. Hubbell made no promise 
which was to be fulfilled on her part ; and that she is not responsi- 
ble for the non-fulfillment of the agreement by her father. 

The fraud of the father was in not making his will and dividing 
his estate between his children, after having induced his son to part 
with a portion of his inheritance, relying upon his father's promise 
that he would make such will ; and it does not deprive the breach, 
or non-fulfillment of the contract, of its fraudulent character, be- 
cause the fraud was not meditated at the time the agreement was 
made. The fraud of the daughter is, in retaining her brother's 
land without consideration, which is against good conscience ; and 
it is to protect the complainant against such fraud, that this mode 
of relief is proper. That Mrs. Hubbell made no agreement or pro- 
mise with her brother, that she would be resposible that the contract 
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should be carried out, doe3 not make it the less unconscionable, that 
she should hold her brother's land, conveyed to her under a family 
compact, made for their mutual benefit, which has failed of execu- 
tion through default of neither of them, but of a third party. She 
accepted the land under the family arrangement ; that arrangement 
has fallen through. The position of the complainant is of some 
consideration with the court. He was one of the heirs-at-law of 
Robert G. Johnson. He is not only a suiferer by the father's viola- 
tion of the agreement, but without cause has been disinherited : and 
that, which in law and justice belonged to him by his double right 
as heir and by contract, is all, or nearly all, bestowed upon his sister 
and her children. Under such circumstances, to permit the sister 
to enjoy, without any consideration, a part of that inheritance 
which the complainant derived from his mother is unjust, and a 
court of equity ought to prevent it. 

This relief the complainant is not entitled to under the present 
bill as it is framed. The demurrer is therefore well taken, and 
must be sustained with costs. The complainant is at liberty to 
amend his bill, if he sees proper, upon the usual terms, so as to 
adapt it to the views I have expressed and relief suggested. 



CERTIFIED DECISIONS OF THE SUPREME COURT OF 
CALIFORNIA, 1856. 

Heydenfeldt, J. — The current of decisions of this court goes to estab- 
lish that the policy of this State, as derived from her legislation, is to 
permit settlers, in all capacities, to occupy the public lands, and by such 
occupation to acquire the right of undisturbed enjoyment against all the 
world but the true owner. 

In evidence of this, acts have been passed to protect the possession of 
agricultural lands acquired by mere occupancy; to license miners; to 
provide for the recovery of mining claims ; recognizing canals and ditches 
which were known to divert the water of streams from their natural chan- 
nels, for mining purposes; and others of like character. 

This policy has been extended equally to all pursuits, and no partiality 



